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BOOK REVIEWS. 



The Power to Regulate Corporations and Commerce 
By Frank Hendrick, of the New York Bar. New York 
& London: G. P. Putnam's Sons. 1906. Pp. lxxii, 516. 

The subject of this book is one that wins immediate at- 
tention. The regulation of corporations and commerce in- 
cludes so many of the political and legal problems of the 
present time that a book purporting to deal with these prob- 
lems comes with the presumption of timeliness in its favor. 
It is particularly disappointing therefore to find the treat- 
ment of the subject far from satisfactory. 

Apart from the fact that the author is frequently obscure, 
and that consequently special attention is necessary to ar- 
rive at his meaning, the book seems to have been written 
for the purpose rather of exploiting a theory of the way in 
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which the institutions of the country might be worked in 
dealing with corporations and commerce, than of deriving 
from adjudged cases the limitations and consequently the 
extent of the powers of the National and State government 
respectively. In consequence of this apparent attitude of 
the author, decisions, though extensively cited and quoted, 
are used apparently with an avowed purpose of supporting 
a contention, rather than of illustrating the principle they 
professedly establish. 

The author is imbued with the idea that there is a common 
law of the United States and that this common law if properly 
relied on and utilized by the Federal Courts is adequate to 
meet the public demands with respect to corporate and 
commercial matters. This body of the common law is some- 
thing much more extensive than the principle of the so- 
called general commercial law established in Swift v. Tyson, 
though the author derives much comfort from the line of 
cases following that decision. This common law of the United 
States and the right on the part of the various departments 
of the Federal Government to recognize it "could not be 
more plainly expressed than it is in the fact of national 
existence and the assertion thereof." "The common law 
of the United States is of such nature that the powers to 
enact it cannot be expressly conferred. It is itself the basis 
of all implications." (p. 247). Though this doctrine is 
clearly opposed to the generally accepted views of constitu- 
tional lawyers and to adjudged cases, the author makes it 
practically the basis of his entire work. It is regrettable to 
see a treatise evidencing such manifest ability so open to the 
charge of unprofitable theorizing. The book does not profess 
to be adapted to the immediate problems of the practicing 
attorney, but even as a philosophical discussion of legal 
tendency in the field it covers, we regard it as failing to attain 
that correctness of perspective and that clearness of view 
which alone render such a book valuable. 

Undoubtedly the author has exaggerated national power 
beyond its established bounds, and has unduly minimized 
State power. Whether a wise policy would result in a different 
distribution of power in these two agencies of government 
might possibly be considered an open question, but that the 
distribution at present existing under the law is that outlined 
in this book cannot be accepted by anyone familar with the 
principles of constitutional interpretation. 

The author's discussion of the federal power under the 
commerce clause is open to less criticism and is in the main 
satisfactory, and his discussion of the common law with 
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respect to corporations is valuable and suggestive. His his- 
torical introduction is also worthy of special study. In it 
the effort is made to establish the principles under which 
political power is established and entrusted to governmental 
agents, and to show the natural unit of such power. While 
we may disagree with the conclusions drawn from the facts 
by the author, this chapter well repays such study as may 
be given it. 

The whole subject receives a treatment that discloses no 
mean ability on the part of the author. We cannot but 
regard it as unfortunate however that this ability has been 
expended in an effort to support what under the present 
decisions we cannot but regard as an untenable hypothesis. 
Furthermore we cannot discover in those decisions a real 
tendency in the direction suggested by this work. Were it 
otherwise, we should be inclined to praise the author's work. 
Until, however, a redistribution of National and State power 
has been made, the book must impress the reader as some- 
what quixotic. 

The Federal Power Over Carriers and Corporations. 
By E. Parmelee Prentice. New York: The Macmillan 
Company. 1907. Pp. xl, 244. 

It is instructive to take up Mr. Prentice's treatment of 
this subject immediately after reading Mr. Hendrick's more 
ambitious work. The point of view, though apparently that 
of a partisan, is essentially different. A strong argument is 
made against the extension of Federal legislation in respect 
to commerce, and this argument is, in the main, fortified by 
citations of adjudged cases carefully selected. 

The author deprecates the modern tendency to regard 
present-day problems as so vitally different from those exist- 
ing at the time of the adoption of the Constitution as to re- 
quire an interpretation of that instrument in the light of 
supposed modern needs rather than under the instruction 
of the past. He founds his plea on an historical review of the 
constitutional principles in point, particularly those, dealing 
of course, with the commerce clause, and rests his case on 
the principle that: "The important feature about this 
history is that the power which was originally given to 
Congress in order to secure an unrestrained intercourse between 
the States* has developed under the decisions of the Supreme 
Court, subject to the influence of this constitutional purpose 
only, and with no other end in view. The States have been 

♦Italics are ours. 



